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In the Circuit Court of the United States in and for

the Western District of Washington,

Western Division,

MIKE RADONOVICH, and^

GEORGE RADONOVICH, by

MILICA RADONOVICH, their

Guardian ad Litem, and MIL-

ICA RADONOVICH,
Plaintiffs, ) No. 1628.

VS.

NORTHWESTERN IMPROVE-

MENT COMPANY, a corpora-

tion,

Defendant.

Amended Complaint

Comes now plaintiffs and complaining of the de-

fendant, allege:

I.

That Mike Radonovich is a minor of the age of

four years and no more; that George Radonovich is

a minor of the age of three years, and no more; that

plaintiff Milica Radonovich is the mother of said

minors; that their father, Mike Radonovich senior

is dead; and that on to-wit: the day of Feb-

ruary, 1910, the Superior Court of Pierce County,

Washington, did duly appoint plaintiff, Milica

Radonovich, as guardian ad litem, of said minors,

and of each of them, for the purpose of bringing

and prosecuting this suit; and she ever since has

been, and now is, the duly appointed and acting
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guardian ad litem of said minors and each of them.

II.

That at all times herein mentioned defendant was,

and it still is a corporation duly organized and ex-

isting under and by virtue of the laws of the State

of New Jersey, and authorized to do business in the

State of Washington, and having a duly appointed

residence State agent in said State of Washington,

residing at Tacoma in Pierce County, in said State;

and at all times herein mentioned said defendant

owned and operated a certain coal mine at Roslyn,

in the State of Washington, known as mine, or

shaft No. 4.

III.

That Mike Radonovich, senior, on May 26th., 1909,

and June 16th., 1909, was the husband of plaintiff,

Milica Radonovich, and the father of plaintiff Mike

Radonovich, and plaintiff George Radonovich, and

had no other children; he was thirty-three years of

age and had a life expectancy of 33.21 years, and was

in good health up to the time of the injury hereafter

described, and was accustomed to earn as a miner

the sum of $4.00 per day, and was daily employed in

that occupation, and had been for a long time prior

to May 26th., 1909.

IV.

That on and prior to May 26th., 1909, defendant

employed in its said mine two crews or shifts of

men. The day shift, so called, was made up of miners

under the charge of a foreman employed by defend-

ant, and said day shift was engaged in loading.
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cleaning up and removing the coal blasted down in

said mine, and in propping up the workings in said

mine to prevent the same from caving in
;
that on the

conclusion of the work of said day shift it was the

duty and custom of said foreman to examine the

various working places of said mine to see if there

was any danger of the caving of the same, and upon

the discovery of any danger it was his duty

and custom to report such danger to the men of

the night shift; that said men of said night shift

were drillers, whose duty it was to drill into the

faces of various workings in said mine, insert ex-

plosives therein and blast down coal from said faces

to be loaded and removed by the day shift; that it

was not their duty to prop up any portions of said

workings, but that when said foreman reported to

said night shift any dangers of the caving in of any

part of said mine, it was his duty and custom to fur-

nish said night shift with sufficient number of tim-

bers for use as props and of said night shift to prop

up said dangerous portions of said workings, for

which said work they were paid extra by defendant;

and it was not the duty of the said night shift to

make examination and search for any such dangers,

but that by the custom of said mine said examination

was made by said foreman of the day shift after

said day shift ceased work and before the night shift

commenced work; and the members of said night

shift relied upon said examination by said foreman,

and his report to them of any dangers existing in

said mine, to safe-guard them from any such dangers.
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V.

That on, to-wit: May 26th., 1909, said Mike

Radonovich, senior, was a member of the night shift

in said mine, being employed by defendant as a

driller; that there was no night foreman in said

mine ; but that said Mike Radonovich, senior, worked

as a member of a gang of three drillers ; that in the

performance of the duty of said Mike Radonovich

and his two co-laborers it was necessary for them

to do certain drilling in the face of the workings at

what was known as entrance No. 13 East in said

mine ; and that in the progress of the work of mining

at said place there had been left in the roof thereof

about 10 or 12 feet from the face of the workings

a large rock or
'

'nigger-head," a part of said roof;

that the roof of said entrance and said rock at the

time when said Mike Radonovich, senior and his

co-laborers went to work at said place, were not in

any manner propped up or secured to prevent its

caving in, and by reason of the presence of said rock

the same was in a dangerous condition and said rock

was apt to cave in and fall to the floor of said work-

ing place ; that the said danger was not open, obvious

or apparent to said Mike Radonovich, or his co-

laborers, but it could have been ascertained by said

foreman by a proper and reasonable inspection and

examination thereof; and said Mike Radonovich and

his co-laborers, relying upon the said custom of said

mine and upon the performance by said foreman and

of defendant of said duty of inspection and examina-

tion, did not make examination of said roof to as-
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certain whether or not a danger existed; and said

laborers had no knowledge or notice of said danger-

ous condition of said roof until the happening of

the accident hereinafter described.

VI.

That by reason of said dangerous condition of

said roof the same required to be propped up, and il

it had been propped up it would have been safe and

the accident hereinafter described would not have

happened; but that defendant negligently failed to

furnish timbers for use as props, or other props,

either at said working place or at the entrance there-

to ; and that at the time of the happening of the acci-

dent there were no timbers for use as props, or other

props, either in said working place or at the entrance

thereto, and said Mike Radonovich, senior, and his

said co-laborers were not able to prop up and secure

said roof so as to prevent its caving in.

VII.

That said foreman on said May 26th., 1909, wholly

failed after the said day shift had concluded its work,

or at any other time, or at all, to examine said work-

ing place, and he made no inspection or examination

of the same on said day before the happening of said

accident; and that he wholly failed to notify said

Mike Radonovich, senior, or any other member of

the said night shift, that said roof was dangerous

and likely to cave in and fall, and no other servant

or agent of defendant did on said day make any

examination of said roof, or of said working place,

to ascertain if the same was safe, and no other agent
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or servant of defendant warned or informed said

Mike Radonovich, senior, or any other member of

said night shift, of said dangers; and that defend-

ant wholly failed reasonably and properly to inspect

said working place and said roof to ascertain if the

same was safe; and negligently failed to warn said

Mike Radonovich, senior, and the other members of

said night shift, of said danger.

VIII.

That on said evening of May 26th., 1909, said

Mike Radonovich, senior, and his said co-laborers

of the night shift went to work at their usual time for

commencing work on said shift ; that in the perform-

ance of their work they were required to drill into

the face at said entrance No. 13 East; that said roof

looked safe and there appeared to be no danger of

its falling, and having no knowledge or notice of

this said dangerous condition, said Mike Radonovich,

senior, went under said overhanging rock; that al-

most immediately after he so went beneath

said rock, and while he was so engaged in

his duty, and without any warning to him,

and without any fault on his part or on the

part of his said co-laborers, and by reason of

the dangerous condition of said roof and

by reason of its not being propped up, said rock

caved in and fell upon said Mike Radonovich, senior,

thereby inflicting upon him wounds and injuries

from which, on June 16th., 1909, he died.

IX.

That said Mike Radonovich, senior, prior to said
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accident was a strong and healthy man, of good

habits and a kind and affectionate husband to plain-

tiff, Milica Radonovich, and a tender, affectionate

and indulgent parent to these minor children; that

he was the sole source of means of support of plain-

tiffs; that he gave to these plaintiffs his daily ser-

vices, attention and care, and that by reason of the

death of said Mike Radonovich, senior, these plain-

tiffs have been deprived of their support, and of his

daily services, attention and care on their behalf,

and the comforts and conveniences which he was

able and accustomed to bestow upon them ; and said

minor plaintiffs have lost the nurture of their father

and the intellectual, moral and physical training and

education which he had the ability and disposition

to bestow upon them; and the plaintiffs have been

damaged through the death of said Mike Radonovich,

senior, in the sum of Forty Thousand ($40,000.00)

Dollars.

WHEREFORE, plaintiffs pray judgment against

defendant for the said sum of forty thousand ($40,-

000.00) dollars, together with the costs and dis-

bursements of this action.

OWENS & FINCK, and

REYNOLDS, BALLINGER & HUTSON,

Attorneys for Plaintiffs.

(Verification by Milica Radonovich.)

(By her mark—Sept. 13, 1911. )

(Endorsements)

:
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'TILED

U. S. CIRCUIT COURT,
Western District of Washington

SEP 14, 1911

SAM'L D. BRIDGES, Clerk."

Answer

Comes now the defendant and for answer to the

complaint of the plaintiff, alleges as follows

:

I.

For answer to paragraph I, defendant admits the

allegations therein contained.

11.

For answer to paragraph II, defendant admits the

allegations therein contained.

III.

For answer to paragraph III, defendant alleges

that it is not advised and has no information concern-

ing the facts therein alleged.

IV.

For answer to paragraph IV, of said complaint,

defendant admits that on and prior to the 26th. day

of May, 1909, defendant employed two crews or

shifts of men, but denies each and every other ma-

terial allegation in said paragraph contained.

V.

For answer to Paragraph V. defendant admits

that on May 26th, 1909, Mike Radonovich, senior,

was employed in defendant's mine as a miner there-

in, but denies each and every other further material
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allegation therein contained.

VI.

For answer to Paragraph VI. defendant denies

that it negligently failed to furnish timbers for use

as props as therein alleged; and denies that at the

time of the happening of the accident there were no

timbers for use as props, or other props, in said

working place or at the entrance thereof ; and denies

that said Radonovich and his co-laborers were not

able to prop up and secure the roof of their working

place and prevent its caving in.

VII.

For answer to Paragraph VII, defendant denies

each and every material allegation therein con-

tained.

VIII.

For answer to Paragraph VIII, of said complaint,

defendant denies that on the evening of May 26,

1909, when said Radonovich and his co-laborers

went to work that they were required to drill into

the face of their working place under overhanging

top coal; and denies that without any fault on his

part he received the injuries therein stated.

IX.

For answer to Paragraph IX, defendant denies

that plaintiffs have been damaged in the sum of

Forty Thousand ($40,000.00) Dollars or any other

sum by reason of the negligence of this defendant.

For a first and affirmative defense to plaintiffs'

cause of action, defendant alleges as follows

:
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I.

That on the 26th. day of May, 1909, and for a

long time prior thereto, Mike Radonovich, senior,

was in the employ of the defendant as a miner in

its coal mine and was familiar with the manner and

custom of mining coal therein, and was familiar with

the dangers incident to working in said coal mine,

and that one of the dangers incident thereto was that

rock would fall from the roof of the working place

where the miners were engaged in mining coal, and

that all of the dangers incident to said work were

open, visible and plainly discernible and fully known

to said Mike Radonovich and were assumed by him

as a part of his said employmxcnt.

II.

Defendant for a second and further affirmative

defense, alleges that on the 26th. day of May, 1909,

Mike Radonovich, senior, was employed as a coal

miner in defendant's mine and that it was the duty

of said Mike Radonovich and his co-laborers work-

ing with him in said mine, to brace the roof of the

working place by placing props under said roof,

which props were furnished to said Radonovich and

his co-laborers in the entry leading to their working

place and were then taken by said miners from the

entry up into the working place as the same were

needed, and that any injury received by the said

Radonovich at the time and place mentioned in the

complaint of the plaintiffs, was caused by the negli-

gence and carelessness of the said Radonovich in fail-

ing and neglecting to properly and sufficiently sup-
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port the roof of said working place by placing suffi-

cient props thereunder.

III.

Defendant for a third and further affirmative de-

fense, alleges that on the 26th. day of May, 1909,

and for a long time prior thereto, the defendant kept

and maintained printed rules governing the conduct

of miners engaged in its said mines, which rules had

been for a long time prior thereto promulgated as

required by the laws of the State of Washington

and were plainly printed on large pieces of cardboard

and posted in conspicuous places in and about the

said mine and which said rules were on and prior

to the said 26th. day of May, 1909, known to Mike

Radonovich, and that one of the said rules so pro-

mulgated, printed and posted provides: ''Every

miner will be held responsible for the safety of his

own room. He must examine his working place upon

entering it at the beginning of his shift with a view

to discovering any overhanging rock or dangerous

portion of the roof, and if such be found he must

immediately take it down or prop it up."

Said rules further provide: "It is the duty of

every miner to properly support the roof of his

working place by timbers or props. These timbers

must be placed close enough together to insure safety.

Each employee will be held solely responsible for the

safe support of the roof in his place. Any dangerous

looking rock or portion of the roof must be taken

down or propped up before any other work in the

place is done. Cap pieces must be placed above each
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timber or prop. In case the supply of props and cap

pieces is not sufficient, the fact must be reported im-

mediately to the driver, mine foreman or other per-

son in charge of the underground work; and the

miners in such place shall discontinue work until a

sufficient number of props and timbers are supplied."

And that any injury which said Mike Radonovich

received at the time and place mentioned in said com-

plaint, was caused by his violation of the foregoing

rules and his failure to properly examine his work-

ing place and take down or prop up the overhanging

rock or dangerous portion of the roof which he could

have discovered by the exercise of ordinary care

and by his failure to comply with said rules by dis-

continuing work until sufficient number of props and

timbers were supplied in the event he was not sup-

plied therewith.

IV.

Defendant for a fourth and further affirmative

defense, alleges that if the said Mike Radonovich

was injured through the carelessness or negligence

of any person other than himself, it was through

the carelessness and negligence of the fellow ser-

vants and co-laborers of said Mike Radonovich en-

gaged with him in mining coal in said mine and

whose duty it was in connection with said Radono-

vich to properly and sufficiently protect their work-

ing place, in their failure to properly and sufficiently

protect the same, and in their violation of the rules

of said company, requiring overhanging rock to be

taken down or propped up before engaging in their
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work in said mine, and on continuing to work in

their working place in said mine in violation of said

rules without first carefully examining said working

place and sufficiently protecting the same by the use

of props.

WHEREFORE, defendant prays that plaintiffs

take nothing by reason of their said action and that

it recover its costs and disbursements herein ex-

pended.

GEO. T. REID,

J. W. QUICK, and

L. B. DA PONTE,

Attorneys for Defendant.

(Verification by J. W. Quick.)

(April 20, 1910.)

(Endorsed)

:

'TILED

U. S. CIRCUIT COURT,

Western District of Washington

APR 25 1910

A. REEVES AYRES, Clerk.

By SAM'L D. BRIDGES, Deputy."

(Acceptance of service.)
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Reply

Comes now the plaintiffs and by way of Reply to

the Answer of the defendant herein set forth, allege

:

I.

Plaintiffs admit that on the 26th. day of May,

1909, and for a long time prior thereto Mike Radono-

vich, Sr., was in the employ of the defendant as a

miner in its coal mine and was familiar with the

manner and custom of mining coal therein, but they

deny each and every other allegation of the first

affirmative defense set forth in said answer.

11.

Plaintiffs admit that on the 26th. day of May,

1909, Mike Radonovich, Sr., was employed as a coal

miner in defendant's mine but they deny each and

every other allegation of the second and further

affirmative defense set forth in said answer.

III.

Plaintiffs deny that the injuries received by Mike

Radonovich, Sr., at the time and place mentioned

in the complaint herein were caused by any viola-

tion of the alleged rules set forth in the third and

further affirmative defense contained in said Ans-

wer, or either of said rules or of his failure to prop-

erly examine his working place or to take down or

to prop up the overhanging rock or dangerous por-

tion of the roof or that he could have discovered any

overhanging rock, or dangerous portion of said roof

by the exercise of ordinary care, and plaintiffs deny

that said injuries were caused by his failure to com-

ply with said rules or any rules by discontinuing
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work until a sufficient number of props or timbers

were supplied to him, and plaintiffs have no knowl-

edge or information sufficient to form a belief as to

any other matter or thing alleged in said third and

further defense and they therefore deny the same

and each and every part thereof.

IV.

Plaintiffs deny each and every allegation of the

fourth and further affirmative defense set forth in

said Answer.

WHEREFORE, plaintiffs pray judgment accord-

ing to the demands of their complaint.

OWENS & FINCK, and

REYNOLDS, BALLINGER & HUTSON,

Attorneys for Plaintiffs.

(Verification by M. M. Finck.)

(Apr. 22, 1910.)

(Acceptance of service.)

(Endorsed)

:

"FILED

U. S. CIRCUIT COURT,

Western District of Washington

APR 25 1910

A. REEVES AYRES, Clerk.

By SAM'L D. BRIDGES, Deputy."
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Motion

Comes now the defendant and moves the Court

for judgment in its favor notwithstanding the ver-

dict in favor of the plaintiffs for the following

reasons

:

L
That under all the evidence introduced on the trial

of said cause the defendant is entitled to judgment

in its favor for the reason that said evidence is not

sufficient to sustain the verdict in favor of the plain-

tiff, or any verdict in favor of the plaintiff.

II.

That defendant is entitled to judgment in its favor

on the special finding submitted by the Court and

returned by the jury for the reason that the jury

found the only question of negligence, alleged by the

plaintiffs and on which evidence was introduced,

in favor of the plaintiff and for the further reason

that under said finding of the jury, the defendant is

entitled to judgment in its favor.

Motion for New Trial

In the event that the foregoing motion is denied

by the Court, the defendant then moves the Court

for a new trial for the following reasons, to-wit

:

I.

That the verdict of the jury is not sustained by the

evidence.

II.

That the verdict of the jury is contrary to law.
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III.

Error in the instructions of the Court which were

duly excepted to by the defendant.

GEO. T. REID,

J. W. QUICK, and

L. B. DA PONTE,

Attorneys for Defendant.

(Endorsed)

:

"FILED

U. S. CIRCUIT COURT,

Western District of Washington

SEP 18 1911

SAM'L D. BRIDGES, Clerk."

Order

Now on this 29th. day of September, A. D. 1911,

this cause coming on to be heard on the motion of the

defendant for a judgment notwithstanding the ver-

dict, and further to be heard on the motion of de-

fendant for a new trial, and the Court having heard

argument of counsel and being fully advised in the

premises,

DOTH NOW ORDER that said motion of defend-

ant for judgment nothwithstanding the verdict and

said motion of defendant for new trial herein be, and

the same are hereby overruled, to which ruling of the

Court defendant by its counsel duly excepted.

IT IS FURTHER ORDERED that the time for

filing and serving the bill of exceptions in the above
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entitled cause be, and, it is hereby extended to and

including the December 1st., 1911.

BY THE COURT.

(Filed Sept. 20, 1911.)

Judgment

BE IT REMEMBERED, that this cause came duly

on for trial on the 13th. day of September, 1911,

and said trial proceeded until and including the 15th.

day of September, 1911.

Plaintiffs appeared in person and by Owens &

Finck, and Reynolds, Ballinger & Hutson, their at-

torneys, and defendant appeared by George T. Reid,

and J. W. Quick, its attorneys; thereupon a jury

of twelve good and lawful men of the district was

impaneled and sworn and plaintiffs introduced their

testimony and rested, and defendant introduced its

testimony and rested; the cause was argued to the

jury by counsel upon either side and the jury was

charged upon the law of the case by the Court and

thereupon retired in charge of a sworn bailiff to

consider of its verdict, and said jury, after duly con-

sidering the same, did, on September 15, 1911, re-

turn its verdict wherein and whereby it did find in

favor of plaintiffs and against the defendant and

assessed plaintiffs' damages in the sum of $10,000.

Thereafter a motion for new trial and motion

for judgment notwithstanding the verdict was sea-

sonably introduced by defendant and the same came

on for hearing on the 29th. day of September, 1909,
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both parties appearing by their respective counsel

and counsel having been heard and the Court being

duly advised in the premises, it is hereby CON-

SIDERED, ORDERED and ADJUDGED by the

Court, that said motions and each of them be, and

the same hereby are, overruled, and upon motion

of plaintiffs, it is further hereby Considered, Ordered

and Adjudged by the Court, upon said verdict, that

plaintiffs do have and recover of and from defend-

ant said sum of ten thousand dollars, together with

the costs and disbursements of this action to be taxed,

for all of which let execution issue.

DONE, in open Court this 7 day of October, 1911.

FRANK H. RUDKIN,

(Endorsed)

:

"FILED

U. S. CIRCUIT COURT,

Western District of Washington

OCT 9 1911.

JAMES C. DRAKE, Clerk.

ALBERT P. CLOSE, Deputy.'*

Verdict

We, the jury empanelled in the above entitled case,

find for the plaintiff, and assess his damages

at the sum of Ten Thousand Dollars ($10,000.00).

FRANK R. SPINNING, Foreman.
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Special Finding

Did the defendant Company take it upon itself

to inspect the entrys where the men were working

between the time when the day shift quit and the time

when the night shift commenced work, and was it

customary for the defendant to do so?

No.

FRANK R. SPINNING, Foreman.

(Endorsed)

:

"FILED

UNITED STATES CIRCUIT COURT
Western District of Washington

SEP 15 1911

SAM'L D. BRIDGES, Clerk."

Bill of Exceptions

Now on this 13th day of September, A. D. 1911,

the above cause coming on for trial in the above

entitled Court before the Honorable Frank H. Rud-

kin, presiding judge thereof, and the jury duly em-

paneled therein;

The plaintiffs appearing in person and by Rey-

nolds, Ballinger & Hutson, and Owens & Finck, their

attorneys, and the defendant appearing by J. W.

Quick, its attorney, the following proceedings were

had, to-wit:

The plaintiffs' case having been duly stated to

the jury by Mr. Ballinger, Esq., the following evi-

dence was introduced:
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LOUIS GORICH, a witness called on behalf of

the plaintiffs and being duly sworn, testifies as fol-

lows:

(Testimony of Louis Gorich)

DIRECT EXAMINATION.

(By Mr. BALLINGER) :

I am living over in British Columbia but I for-

merly worked as a miner for the defendant at Ros-

lyn, Washington. I commenced work for the de-

fendant in 1906 and worked about three years, most

of the time in mine number 4. I know a little about

the duties of the foreman and of the miners. When
miners are working in a room they must do their

own propping up of the places but when they are

working in the entry it is the duty of the company

to put up the timbers. The company has men called

"timber men" whose duty it is to put up the tim-

bers in the entryway at such places as the foreman

directs. The entries are driven eight feet wide and

about six feet high and the rooms are run off at

right angles from the entry. The miners who are

driving the entry do not use props. It is the duty

of the mine foreman to inspect the entryway and

roof of the entry to see that it is safe and if he finds

any rock that looks bad in the roof he makes a chalk

mark on it and when the miners go to work they

look for the chalk marks and if they do not find any

they go right to work digging coal. I know a little

about the kind of rocks called "nigger-heads," but

not many of the miners are able to tell whether there

is danger of a "nigger-head" falling or not. The
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foreman is supposed to know that. The foreman and

fire boss inspect the entryway and mine before the

men go to work—before the shift would go on, and

if they find a dangerous place they put a chalk mark

on it or put a piece of board there and put a chalk

mark on it. Make a cross with the chalk, and when

the miner sees this mark he must go and see the

foreman. When the men are going to work the fore-

man is where he can see them and if there is any

danger he tells the men about it. When the men

go in if they don't see any chalk mark and every-

thing looks all right they go to work.

CROSS-EXAMINATION.

(By Mr. QUICK)

:

I worked in the mine at Roslyn about three years.

I worked in number 3 mine about a couple of months

driving entry and then I worked in number 4 mine.

I never drove entry in number 4 mine but I have

been right in the mine there. I always worked in

the rooms in that mine. The miner puts up his own

props when working in the room but they don't use

props in the entry, but if there is a bad place in the

entry the foreman sends timber men who put up

heavy timbers. This is done by setting heavy posts

at each side of the entry with cap pieces on top of

them extending across the entry for the purpose of

holding the roof. Sometimes the foreman will order

the miners who are digging the entry to put up these

timbers but when they are put up by the miners

they are paid extra for doing so. The props which
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are used in the room are much smaller than the

timbers which are used in the entry. There are no

timbers placed in the entry except where there is a

bad place in the roof.

A "nigger-head" is a different kind of rock which

is sometimes found in the roof. They are hard and

black and sometimes slump off or fall out so that

when the men go to work they take a pick

and pick the roof to see if the rock is liable to fall

for sometimes they are liable to fall down so quick

the man don't know when it will fall. Sometimes

it will stay and cave down.

Q. When you are working in your mine do you

pay any attention to the roof at all?

A. Sure. I got to pay attention to the roof.

Q. Why so?

A. When I go to work, if I go to work, I watch

for myself. Maybe coal fall on me.

Q. When you go to work?

A. When I go to work, when I go right up to the

face.

Q. That is the first thing you do is to look and

see if your roof is all right?

A. That is what I do. If I see everything all

clear and nothing marked down there and nothing

marked on the road and no mark on the roof then

5 go right there to work.

Q. Don't you pay any attention to it to see if it

is all right yourself?

A. Sure. When I get under the roof I have to
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look right there and when I see everything is all

right I do not pay much attention.

Q. How do you look, what do you do to see if

everything is all right?

A. When I go into my place I look at the roof.

I inspect all the roof to see if I put in props there,

anything like that.

Q. You inspect all the roof?

A. Yes.

The fire boss is supposed to start through the

mine about mid-night and he inspects the mine from

about twelve to about three o'clock in the morning

so that when we go to work at seven o'clock in the

morning we can see whether our room has been in-

spected or not.

REDIRECT EXAMINATION.

(By Mr. BALLINGER) :

The men put up their own props when working

in a room and when they are working in the gang-

way or entry they put up timbers whenever the boss

says for them to.

SAM DAVIS, a witness called on behalf of the

plaintiffs and being duly sworn, testifies as follows

:

(Testimony of Sam Davis)

DIRECT EXAMINATION.
(By Mr. BALLINGER)

:

I have been a coal miner since 1894. I started

to work in number 4 mine at Roslyn in 1906 and

worked about a year. Then I worked in mine num-

ber 2 for the same company. While I worked there
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it was the duty of the mine foreman to examine the

roof in the entry to discover if there was any danger

there He was supposed to make the exammation

twice every day, once before the day shift went on

and again before the night shift went on, and if

he found any bad places in the roof he would make

a chalk mark on it and when the miner saw that

chalk mark he would know they did not allow him

in there before the bad rock was taken down. When

a miner is working in the entry it is his duty to put

up the timbers when he is working at the face but

when he has left it about four feet then it is the

company's business, that is the mine foreman's busi-

ness. The miner looks after the roof of the entry

for about four feet back from the face where he is

digging coal and then the company looks after the

rest of the entry.

Mr. QUICK: "It is admitted that the miners

working in the entry are not required to put up tim-

bers. The Company employs timber men for that

purpose and the timbering is done in an entry where

there is a defect or fault in the roof. Sometimes the

miners are ordered to do this work but when it is

done by the miners they are paid extra for it."

Q. Suppose a miner working in the entry should

go into his working place and he did not see any

chalk marks and had not been told of any danger

by the foreman or anybody else what would he do?

A. Of course they go in if he don't see chalk

mark—go in and take a pick, brush down what they
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call cap rock. Some places cap rock six inches, some

ten inches, some places a foot thick.

I know a little bit about a ''nigger-head" and I

know they sometimes slip and fall, but the mine

foreman he can tell about it.

CROSS-EXAMINATION.

(By Mr. QUICK) :

I worked in number 4 mine about ten years and

worked driving entry between four and five months

under foreman Jimmie Ash. In driving entry there

is a day shift and a night shift and the men worked

one week on the day shift and the next week on the

night shift and the men working on the night shift

change alternately to the day shift and then at the

end of the month the entire amount earned by the

two shifts is figured up and divided among the

miners working on the two shifts. During the day

time a great many more miners are working in the

mine than work on the night shift, and no blasting

is allowed to be done by the day shift so the night

shift blasts coal and rock and gets it ready for the

day shift to take out of the mine. The day shift

goes to work at seven o'clock in the morning and quit

at about a quarter past three so that they have time

to walk from the place they are working in the mine

to the bottom of the shaft where they begin taking

them out by means of the hoisting cage at three-

thirty and as the day shift goes out the night shift

goes into the mine. One cage will go up taking a

lot of men belonging to the day shift and at the same
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time another cage is being lowered which is filled

with miners working on the night shift. Sometimes

the men on the night shift will pass the men work-

ing on the day shift in the entryway.

MATT ZOUCH, a witness called on behalf of the

plaintiffs, being duly sworn, testifies as follows:

(Testimony of Matt Zouch)

DIRECT EXAMINATION.

(By Mr. BALLINGER)

:

I worked as a miner for six or seven years. I

worked at Roslyn in mines number 2, number 3,

number 4, number 5 and number 6. I worked in

mine number 4 before the time that Radonovich was

killed, I think in 1904, but I was not working there

at the time of the accident. While I was working

there the foreman inspected the mine every day.

I can not tell you just when he made the examination

in the entryway but they inspect the mine every day.

They go all through the mine, all levels and all rooms,

some time every day. If the foreman discovers any

rock that is apt to fall he puts a chalk mark on the

rock and when the miners go to work if they don't

see any chalk mark they think the place is safe to

work in and if they find a chalk mark they go and

see what the foreman wants them to do.

Q. Now can a miner always, is he always able

to tell whether a '^nigger-head" is going to fall or

not?

A. No, miner don't know whether, he cannot tell,
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they come down or not, because it is too hard.

Q. How about the foreman?

A. The foreman knows more than the miner.

Q. Does the miner rely on his judgment in these

matters? A. What?

Q. Do the miners rely on the foreman's judg-

ment in that matter?

Mr. QUICK : I object to that as calling for a con-

clusion.

THE COURT : He can state for himself; he can-

not state whether the others rely on it or not.

Mr. BALLINGER : Possibly it would be a mat-

ter of common knowledge in the mine whether they

do or not.

Q. Do you know whether the miners do rely on

the foreman's judgment in such matters?

Mr. QUICK: We object to that for the same

reason.

THE COURT: He may answer that question.

Objection overruled.

Mr. QUICK: Note an exception.

(Question repeated.)

A. I do not know.

Q. Do you understand the question?

A. No, I do not understand the question.

CROSS-EXAMINATION.

(By Mr. QUICK):

Q. A "nigger-head" is a rock that is up in the

roof that is hard and it is different from the other

sand rock isn't it?
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)

A. Yes, certainly. It is lots different. Harder

to dig out.

Q. Is it enough different you can see it?

A. Certainly I can see it.

Q. Certainly you can?

A. Yes. I could not tell as much about a "nig-

ger-head" as Jim Ash could. He knows how rocks

stand up. If foreman tell me to watch out then I

watch out if it is close to the face but after I have

passed three or four feet I don't watch out. It is

not my business to watch out. I never put a prop

or a post under a "nigger-head," nobody does this in

the entry and nobody takes them down unless the

foreman says so. When we knock the coal and rock

down at the face of the entry we haul it out.

Q. And who is there when you are doing that?

A. Miners.

Q. Just miners? A. Just miners.

Q. The foreman does not stay there while you

are doing that, does he? A. 0, no.

Q. When does the foreman come in there?

A. 0, he come when he get time.

Q. Makes the round about once a day?

A. In there once a day or some times twice.

Q. But he does not stay there all the time?

A. No. Only for a minute or two minutes.

Q. And then the miner is there the rest of the

time digging down coal and digging down rock and

hauling it out, is he? A. Yes.
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REDIRECT EXAMINATION.

(By Mr. BALLINGER)

:

Q. In driving entry how do they drive it?

A. They cut the coal across and then pick it

with the pick and the coal brings down rock. They

take the rock off, the cap rock, six inches to a foot

thick.

Q. Do they drill holes and use powder in there?

A. Yes, some places. In hard coal they put a

shot.

Q. How about rock?

A. The same thing in rock. I don't know about

the entry where Radonovich worked. I never

worked there.

Mrs. Radonovich called as a witness.

Mr. QUICK: It is admitted that the deceased

was 33 years old at the time of his death, in good

health and able to earn $4.00 a day, and that he left

surviving him the widow and children mentioned in

the complaint.

THE COURT: That covers everything you in-

tend to prove by this witness?

Mr. BALLINGER: Yes.

Radovich Knezevich, called as a witness and

sworn on behalf of plaintiffs testified as follows:

George Davis is sworn as an interpreter for said

witness.
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DIRECT EXAMINATION.

(By Mr. BALLINGER)

:

I have been a miner over five years. I worked

in mine number 4 at Roslyn over four years. I was

working with Mike Radonovich at the time he was

injured. We were working on the night shift and

we went down the shaft at 3:30 P. M. and would

have to work until eleven that night. We were

working in entry 13 East. We were mining the

coal and rock for the day shift to take out.

Q. Who was it that inspected the mine and the

roof of the entry to see whether or not there was

any danger?

INTERPRETER : He said the foreman and fire

boss went all through the mine, inspected the mine.

THE COURT : You give the witness' answer in-

stead of speaking back to him.

Q. When would the foreman make these exam-

inations?

A. Well, when he was in the mine, when he had

an examination in the mine.

Q. When you went on shift that night was Mr.

Radonovich with you? A. Yes.

Q. Did you see the foreman that night when you

went on shift? A. Yes sir.

Q. Did the foreman tell you of any danger in

the working place where you and Radonovich were

going to work?

A. No, he never said a word.

Q. When you got to the working place did you



34 Northwestern Improvement Company

(Testimony of Radovich Knezevich.)

see any chalk marks or any other marks that had

been made to show any danger?

THE COURT : There is no controversy on that,

is there Mr. Quick? Do you claim there is anything

of that kind?

Mr. QUICK: No, sir.

A. When the miner gets to his working place

and does not see any chalk marks or other indica-

tion of danger and has not been warned of any dan-

ger he goes right to work. There were three of us

together, Radonovich, George Mooney and myself,

on the night shift.

Q. When you and Radonovich and Mooney went

to that place just state what was done before the

accident.

A. The first thing when he started in they

started to cleaning their room and they saw the roof.

The roof looked safe and they started to shovel coal

v/hat the day shift left.

Q. How long after you went to work was it that

Radonovich was hurt?

A. Maybe half hour.

Q. How was he hurt?

A. Some great rock fell on him.

Q. Where did it fall from?

A. From the roof between eight to twelve feet

from the face.

Q. What was Radonovich doing?

A. Well, he was cleaning some rock from the floor

and throwing it into the car. These cars are run on a
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track which is laid in the entry and the rails are

about eight feet long and we were cleaning up the

rock which the day shift had left to make room to

put down another rail between the end of the track

and the face of the entry, and the rock fell between

the end of the track and the face.

CROSS-EXAMINATION.

(By Mr. QUICK)

:

The foreman was in his office out at the top of

the mine when we went to work but he did not say

anything to us. We passed the day shift at the bot-

tom of the shaft as they were coming out; that is

the three men who worked one week on the day

shift and the next week on the night shift with us

but we did not speak to them this time. It took

about fifteen minutes to walk from the bottom of the

shaft to the place where we were working. When
we got to our working place we all three looked at

the roof and it looked all right. There were no

chalk marks on it. It is the duty of the foreman to

be outside of the mine when the men of the day shift

are coming out and the night shift is going in.

(By a JUROR)

:

Q. I would like to know how far they had driven

that shaft before the rock fell?

A. Between eight and twelve feet ahead.

Q. Since they went to work on their shaft they

had driven it eight feet?

A. No ; day shift had driven it in.

Q. How far had they driven it, this crew, before
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the rock fell, after they went to work?

A. He never,—just started to clean the road out,

never started to drill it.

Radonovich, Mooney and myself worked together

on the night shift one week and on the day shift the

next week and the men who were working on the day

shift while we were on the night shift would work

on the night shift when we worked on the day shift.

The place where the rock fell from was completed

at the time we went to work on that night shift and

the entry there was as high and wide as it was to

be made. The day shift had left about a car load

of loose rock laying in the entry and we had to get

this out of the way by loading it into a car and tak-

ing it out before we begun digging. At the time the

rock fell I was standing up close to the face and

Radonovich was between me and the car and was

standing close to the car, and was shoveling the loose

rock into the car and the car was between ten and

fourteen feet back from the face of the entry. I

lived with Radonovich at the time he was killed and

I had lived with him close to two years.

PLAINTIFF RESTS.

Mr. QUICK : Defendant moves the Court to grant

a non-suit for the reason that under the evidence

the facts are not sufficient to take the case to the

jury.

(Discussion.)

The COURT : In this kind of case, the case should

go to the jury. If this place was rendered unsafe
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by the work performed by the deceased himself or

his immediate companions, there is no question but

what the rule you contend for would apply, but there

is testimony to show that the company took it upon

itself to inspect the working place as every crew

went off and before another crew went on work, and

if it did and the deceased was killed through its

failure in that regard, the company would be respons-

ible. The motion will be denied, and exception

allowed.

Mr. QUICK: As I understand from the Court

that is the only question, as to whether or not it was

the custom, to make these inspections between these

two shifts, and it failed to do it.

The COURT : And failed to do it.

Mr. BALLINGER : There are other points upon

which Judge Donworth instructed the jury, and on

one of these points I have prepared an instruction.

THEREUPON, to sustain the issues upon its part,

the defendant introduces the following testimony:

DEFENSE

GEORGE MOONEY, a witness called on behalf

of defendant, testifies as follows:

(Testimony of George Mooney)

DIRECT EXAMINATION.
(By Mr. QUICK) :

I am working at present for the Roslyn Fuel Com-

pany but I worked for the defendant as a coal miner

for about ten years and was working with Radono-
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vich at the time he was injured in mine number 4.

We had been working together in the same crew for

probably five or six months. There were six of us

driving entry, three men working on the day shift

and three on the night shift. Three of us would work

day shift one week and then change with the others

and work night shift for a week. Radonovich was

an experienced miner and had worked there for about

three or four years at least. The place where we

were working was about 4000 feet from the entrance

of the mine. They were working in that mine about

six entries or gangways at this time and they would

average about 2000 feet long leading off from the

main slope. In driving entry the work done by the

six miners who constitute the two shifts or crews is

figured up at the end of the month and then divided

so that each gets his part. It is done this way for

the reason that we are paid for the amount of coal

and rock taken out and the night shift knocks down

the coal and rock and the day shift takes it out.

The work is carried on this way for the reason that

no blasting is allowed during the time the day shift

is on as there are a great many more men working

in the mine at that tim.e. The night shift does all

the blasting and knocking down of the coal. The day

shift stops work at all the way from three o'clock

to half past three depending on how far they have

to walk from the place where they are working to

the shaft where they are taken out in the cage and

as the day shift goes out the night shift goes into
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the mine and we usually pass each other at the en-

trance to the cage at the bottom of the shaft. The

inspection of the mine is done by the fire bosses.

There are two men called "fire bosses" and they go

down into the mine between mid-night and two

o'clock in the morning and go all through the mine

and examine for gas and for places where the work

is not being properly carried on and they must get

through so as to be out by seven o'clock in the morn-

ing which is the time the day shift goes in.

There is no examination by the foreman, fire

bosses or any other persons between the time the day

shift goes off and the night shift goes on. When the

night shift goes to work the first thing we do is to

look around the roof and see how it looks and if it

looks bad anywhere we take a pick and sound it and

if it sounds all right we go ahead with our work.

Q. Do you depend on anybody else making your

examination for you on the night shift of the roof?

A. No.

Q. When you went there on the afternoon that

Radonovich was hurt what was the first thing you

did?

A. Well, we went in that evening, into the place

and looked around. An empty car was setting there

and we looked around the roof. It was the same as

it had been for a couple of months, the roof was
not nothing unusual, but we sounded it and it

sounded all right and looked all right, so that we
went ahead on the work. I told my partners, you



40 Northwestern Improvement Company

(Testimony of George Mooney.)

folks can go ahead there and get the coal ready and

I will go ahead and load this car with the loose rock

that was lying there, and after I got the car loaded

I went and got the mule which we used to pull the

car out and I came back with the mule and stooped

down to hook the mule to the car when I heard Rad-

onovich holler. The rock had dropped right out

of the roof.

Q. Did the rock fall between the car and the

face of the entry?

A. Well, yes only it was not straight from the

car. It was to the side.

Q. When you were loading the loose rock into

the car that had been left there by the day shift

where were you working?

A. I was loading that rock into the car, throw-

ing it into the car.

Q. Were you working under the same rock that

fell on Radonovich?

A. Yes.

CROSS-EXAMINATION.

(By Mr. REYNOLDS):
When the day shift is being taken out of the mine

and the night shift is lowered into it ; one cage comes

up bringing day men and one goes down taking night

men. These cages hold about twelve men each. The

miners working in a room do their own proping

but no props are used in the entry except where

the miner finds a bad piece of rock that he can not

take down he puts a prop under it to hold it until
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such time as it can be taken down. Where there is

a bad place in the entry timbers are used and these

are put up by the company men or if the miners put

them up they get paid extra for it. The timbering

in the entryway is done by setting heavy timbers on

end at each side of the entry and putting a cross-

piece on top of them against the roof for the pur-

pose of holding the roof.

(Mr. Reynolds hands witness paper and asks if

that is his signature and witness answers that it is.)

Q. I asked you if you read that before you

signed it?

A. I do not remember; I guess probably I did,

if you told me to sign it.

Q. Probably did?

A. Yes, sir.

Mr. REYNOLDS : We will offer this in evidence.

. Q. Now, Mr. Mooney, will you kindly explain

to the jury what you meant when you said the day

foreman did not call our attention to the fact that it

should be propped up, is that a fact?

A. Well there wasn't any danger there to be told

about, to prop anything up.

Q. Why did you make the statement that the

day foreman did not tell you, if it was his duty, or

if he had anything to do whatever with telling you

about propping it up?

A. There was no bad rock to be told about prop-

ping up.

Q. Did you not state and sign a statement in
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which you said this rock in the roof looked safe and

had it been otherwise we would have propped it up,

but the day foreman did not call our attention to the

fact it should be propped up, didn't you so state?

A. Well if that rock didn't look good,

—

Q. Didn't you make that statement at that time?

A. I want to get this thing right.

The COURT : He says he signed it.

Mr. REYNOLDS : Q. Didn't you further state

that at the time of this injury **I had just returned

with a car, just after my partner had been struck

by the falling rock, and saw him lying under the

same"?

A. I just come back and the thing happened, yes.

Q. You were not there at the time the rock fell

were you?

A. I was right there. Yes, I was right there

when it fell, just come back I told you.

Q. I understood you to say that this place where

this man was injured was four thousand feet from

the slope?

A. From the top of the shaft.

Q. Now, Mr. Mooney, when you went into the

elevator going down into the shaft, whose duty was

it to inspect the elevator and see that it was safe for

you to go down and up?

Mr. QUICK: We object to that as immaterial.

The COURT: Sustained.

Q. After you got into the entry-way, you miners

going to your places of work, what did you do in
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reference to inspecting the roof and sides of the

wall, going to your places of work?

Mr. QUICK : Objected to as immaterial.

Mr. REYNOLDS : The whole question is one of

inspection. My theory is this entry was simply a

way provided by the mine for the miners to get to

work, and the question at issue before the jury is

whose duty was it to inspect this way.

The COURT : If it was the duty of one person

to inspect the way and another to inspect the place,

I do not think the duty of one would be any evidence

of another.

Q. There is a distinction between the working

place and the entry, is there not ; that is the room and

entry are altogether different propositions in a mine?

A. Why I do not know as you would call it dif-

ferent propositions. It is all digging coal.

Q. But the entry way is the way you go to the

room in which you work isn't it?

A. Yes.

Q. And when you are digging entry way you are

running a straight tunnel? A. Yes.

Q. Now after you pass,—when you are digging

entry way you take out so much every day ; it keeps

going forward? A. Yes.

Q. After you have completed the roof and have

completed the sides, then you go on and the next

shift will dig more entry-way? A. Yes.

Q. Now I will ask you if there are chalk marks

on the rocks or on the sides, what are they put there
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for, that is the X, the white chalk marks, what are

they put there for?

A. Well, sometimes the entry men go along and

they do not get the rock, do not get enough rock

down to make the height, and sometimes the fire boss,

the pit boss will put a little X there, showing you

want to dig it down a little bit, it is not high enough

or something.

Q. Suppose there is a dangerous place, would

there be a chalk mark on that also?

A. Being a dangerous place, if it was right close

to the men where they are working, he would prob-

ably tell them, to look out for that place or dig it

down, and if it was way back out of the roadway

where the men did not see it, because when you come

in here in the morning you are in there until quitting

time, you do not go out, and it is way outside; and

there are chalk marks, then he will notify the timber-

men that evening, you go down to certain place you

will see a mark on there.

Q. Chalk marks are used to designate places of

danger are they not? A. Well, yes.

Q. So that when you come into a place where

these chalk marks have been made, you know then

of the dangers?

A. It depends on what kind of cross marks they

are.

Q. Suppose they are Xs, white cross marks?

A. There are different meanings in them crosses.

There are crosses for gas. If there is a little gas
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in a place there will be a little chalk mark, and if

it shows gas pretty bad there is a cross mark here,

and there is another one; that is what they call a

dead-line. You do not want to cross that dead-line.

Q. These chalk marks put you on notice, that is

the means and method the foreman has of notifying

miners that there is danger, isn't that true?

A. I do not know about that proposition.

Q. You have been working in the mine for ten

years? A. Yes, more than that.

Q. More than that? A. Yes.

Q. Don't you know Mr. Mooney that is the

method and means that the foreman has of notify-

ing miners of danger, his having put chalk marks

on the dangerous place?

A. Why no, not always.

Q. Not always? A. No.

Q. He sometimes does that, doesn't he?

A. Why in case of gas.

Q. Doesn't he do it also in case of dangerous

rocks, or dangerous things of that kind that might

fall and injure miners?

A. That is way out of the roadway somewhere

he will put a chalk mark or two or three, on there.

Q. What for?

A. To notify the timbermen where to go to when
they get there.

Q. I understood you to say that the rock which

fell from the ceiling fell right along side the car?

A. Well it was pretty close to the car, only three
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feet between the car and the high side.

Q. What was the answer?

A. There was only three feet between the car and

the high side, so that when the rock come down it

must be close to the car, one end of the car.

Q. Then how far was it from the car to where the

face was? A. About six feet.

Q. About six feet? A. Yes.

Q. Onto the face? A. Yes.

Q. There was not any track between the face

and the car? A. No.

Q. As I understand it Radonovich was picking

up coal from the bottom or shoveling it up?

A. He had started on the face while I was load-

ing this rock, and after I went off to get the mule,

there had been a little more rock left, and he had

started shoveling it up.

Q. He had started shoveling v?p the rock that had

been left there? A. Yes.

(By a JUROR):
Q. How many men were there working in the

shift, the day shift?

A. I guess there must have been about three

hundred men.

Q. In that one entry?

A. Oh, no, not that one entry. There were only

three men on the day shift.

Q. About how many lineal feet, running length,

did they take out in each shift?

A. That depends on what kind of coal you have
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and how many cars you get Sometimes you get a

piece of coal,

—

Q. In that one particular place at that one par-

ticular time, how many feet did you get?

A. About five feet.

Q. Went about five feet? A. Yes.

Q. Then the day shift had taken out about five

feet? A. Yes.

"Q. Now there has been some mention here of

brushing down, what does that mean?

A. Well it is digging down the rock. If you

are driving a place and the coal is only four feet high

and you want that six feet, you have got to shoot

two feet of rock down ; that is brushing it down, that

is all the same ; shoot it down to make it high enough

to make your roadway high enough.

Q. Do you know what the thickness of the vein

was at that place?

A. Well it was about four and a half.

Q. Then you were taking down about how much

rock? A. Eighteen inches by two feet.

Q. And had the rock been taken down all of it

at this place so as to make it the right height, or

were you still working on it?

A. No, we had not started to brush right there

where we were working yet; we had never started

to brush this at all."

JAMES CHEBOTTE, a witness called for the de-

fendant, being duly sworn testifies as follows

:
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DIRECT EXAMINATION.

(By Mr. QUICK)

:

I am a coal miner and work for the defendant in

its mines at Roslyn. I was working in number 4

mine on the day shift driving entry at the time

Radonovich was injured. I worked on the shift

which alternated with the shift Radonovich worked

on at the same place where he was hurt, and as we

came out of the mine that day we met the night shift

going to work. I had worked driving that same entry

for pretty near three months.

Q. Now was there any examination made of the

working places in the mine between the time the day

shift went off and the night shift went on?

A. Not in the work like that we had that time.

Q. Just state again whether there is any ex-

amination made by the mine foreman or fire boss or

anybody else after the day men go off and before the

night men go on, during that time you are changing?

A. No, there is no men in the entry after we quit

our work ; it would empty that place and no men go

there to examine the place.

CROSS-EXAMINATION.

(By Mr. REYNOLDS)

:

Q. Suppose while you are driving this shaft, this

entry way, the way for the miners to go in and out,

that you should find a dangerous place, that is there

should be a "nigger head" or dangerous rock or any-

thing of that kind, and you were going out and you

should know that other people would be going in
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there, what would you do when you went out and

got up to the shaft?

Mr. QUICK: We object to that as not proper

cross-examination.

(Discussion.)

Objection sustained.

Q. Now in reference to a dangerous place there,

whose duty was it if you know to find it out and re-

port it to the foreman or to the mine owners so that

the timbermen might go and fix it up?

Mr. QUICK: That is objected to for the same

reason.

The COURT : I will overrule the objection.

Mr. QUICK: Exception.

A. If they find a place dangerous to work under

the rock or about rock, if they don't fear to work

under it, put props under it. If they fear to work

under that place, go and have the foreman,

—

The COURT: You are not answering the ques-

tion,—whose duty was it to fix up in the entry, not

in the room or place where you were working, but

in the entry?

A. In the entry?

Q. Yes, in the entry.

A. If there is a dangerous place?

Q. Yes.

A. If there be any dangerous place they don't

let us go near it.

Q. If there be any dangerous place they don't

let you go near it? A. No.
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Q. Who told you not to go near it?

A. The bosses outside or,— (interrupted).

Q. The bosses outside? A. The fire boss.

Q. And you relied upon them didn't you?

A. Yes.

REDIRECT EXAMINATION.

(By Mr. QUICK)

:

Q. What do you mean by that,—^just explain it

to the jury. Suppose you were working there and

you found a piece of a bad roof, what do you do?

A. If you find a piece of bad roof I prop it up

myself for the present time and stay there, and when

I put it up there I let them know, my partners, to

watch the bad piece of rock there, that is all.

Q. You tell your partners, which ones do you

mean? A. Night shift that goes -in.

Q. If you find bad roof then do you watch it until

the night shift comes so as to tell them?

A. Yes.

RECROSS-EXAMINATION.

(By Mr. REYNOLDS)

:

Q. Who are the men that have got to fix that

bad place?

A. Well we have to take it down, in the face of

the rock like that.

Q. In the entry way; who fixes it in the entry

way?

The COURT : That seems to be admitted.

Mr. REYNOLDS : All right, if it is admitted.

Mr. QUICK: If the Court please, right on this
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proposition: Where they find it where they are at

work they have to fix it themselves. That is in the

entry. In taking down bad rock and fixing a bad

fault in the entry if it has to be timbered, then the

timbermen do the timbering. There is a difference

in that.

MARTIN BARTON, a witness called on behalf

of the defendant, and being sworn testifies as fol-

lows:

(Testimony of Martin Barton)

DIRECT EXAMINATION.
(By Mr. QUICK):

I am a coal miner and work for the defendant. I

was working on the day shift driving entry with

Radonovich who worked on the night shift opposite

me at the time he was injured. I worked there the

day he was hurt.

Q. Now when you are working, Mr. Barton, and

driving entry, and find a bad piece of roof, what do

you do? A. On the face?

Q. Yes, at the face or near the face?

A. Well we put prop under it.

Q. What?

A. They set a prop under it if it be in the day
time, and in the night time it is to be taken down.

Q. Whose duty is it to take it down?
A. The night shift.

Q. How long had you worked there driving

entry?
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A. About three months and a half.

Q. And how long did you work in that mine alto-

gether? A. 12 years.

Q. Now Mr. Barton at the time the day shift

changes and the night shift goes on is there anybody

goes through the mine, any bosses or foreman, for

the purpose of inspecting it during that time, during

the change of the two shifts?

A. No.

Q. How?
A. No man go in there at that time between the

change of the two shifts, the day shift going out and

the night shift coming in, and the fire boss go in in

the morning about one o'clock and two, and examine

all the place.

CROSS-EXAMINATION.
""^

(By Mr. REYNOLDS) :

The fire boss goes in about one o'clock in the morn-

ing to examine for gas and goes through the mine.

If the day shift discovers a bad rock they put a prop

under it and leave it for the night shift to take down

;

that is up at the face where we are working. After

we have completed the tunnel and got by then it is

the duty of the company to look after it and send in

the timber men if the roof gets bad. The miner only

takes care of it while he is working there.

REDIRECT EXAMINATION.
(By Mr. QUICK)

:

What we call the face extends back four to five

feet from the coal. The tunnel had been completed
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where the rock fell from ; that is, it had been dug to

the right heighth and width. It had been brushed

down. There had been no timbering done in this

entry by the company at all. There had been no sets

put in. The rock fell from about four to five feet

from the face.

JOE PICONINI, a witness called for the defend-

ant, and being duly sworn testifies as follows:

(Testimony of Joe Piconini)

DIRECT EXAMINATION.

(By Mr. QUICK)

:

I was working on the day shift with Martin Bar-

ton and worked there the day Radonovich was hurt.

Q. Do you know whether any of the bosses went

through the mine at the time the day crew went off

and before the night crew went on? A. No.

Q. Were you doing any timbering in this entry,

were they putting up any timbers in the entry where

you were working?

A. Put up some posts, some when there was dan-

ger in the face.

Q. How?
A. Put up some posts when there was danger

in the face.

Q. Yes, but did you put up any sets at that

time? A. No.

CROSS-EXAMINATION.

(By Mr. REYNOLDS)

:

Q. Where the work was complete you did not
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have anything to do with that did you, where the

other men had done the work that was past, you

had nothing to do with that at all, just simply up

to the face where you worked in driving the entry.

A. Yes.

Q. That is all ; that is all.

HARRY WHITING, a witness called for the de-

fendant, being duly sworn testifies as follows:

(Testimony of Harry Whiting)

DIRECT EXAMINATION.

(By Mr. QUICK)

:

I work for the Roslyn Fuel Company at Jonesville

now but I worked for the defendant as a miner for

about eleven years. The last five years I worked

for the defendant I was fire boss and I held that

position in number 4 mine at the time Radonovich

was injured. The fire boss went to work in the mine

between one and two o'clock in the morning and

went through the mine and examined every working

place for gas and marked every place he went by

putting the date of the month on the face of the coal

with chalk so that the miner could see I had been

there. It would take until about six o'clock or six

thirty to get through with the work. I would have

to travel possibly about four miles through the mine.

There was no inspection made of the mine between

the time the day shift went off and the night shift

went on in the afternoon.
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CROSS-EXAMINATION.

(By Mr. REYNOLDS) :

It takes about fifteen minutes to go from one

entry to another and they were working eight levels

in that mine at that time. There were two fire

bosses at work there at that time and there were

four timber men working on the night shift and two

or three on the day shift. They would go and timber

the bad places when instructed by the mine foreman

or sometimes the fire boss.

REDIRECT EXAMINATION.

(By Mr. QUICK)

:

They would set these timbers, that is square sets

as we call them, where the entry is of the proper

heighth and width and the roof appears to be bad.

There are some places in the mine where the rock is

softer than others and after it stands a while it

will get to sloughing off or will air slack. Some-

times a pot will fall out of the roof where the roof

appears to be all right. You can not always tell

where one will drop from. If the miner discovers

it in time they generally put a prop under it to hold

it until they can take it down and if it is right bad

and the roof is soft they sometimes put in a per-

manent set of timbers but before they can put in the

permanent set all the loose rock must be cleaned away
in the entry.

RECROSS-EXAMINATION.

(By Mr. REYNOLDS) :

Q. I understood you to say that the men did not
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put up these sets until they got instructions. From

whom would they get those instructions?

A. They would get them from the mine foreman.

Q. Niggerheads and pots are practically the same

thing are they not?

A. Yes, very much the same.

Q. And they are very dangerous are they not?

A. Yes.

Q. And a mine is a very dangerous place to work

anyhow? A. Yes, indeed it is.

Q. And great care has to be taken in reference

to these niggerheads and pots where they occur in

the ceiling? A. Yes.

TONY STANFALL, a witness called on behalf of

defendant, being duly sworn testifies as follows:

(Testimony of Tony Stanfall)

DIRECT EXAMINATION.

(By Mr. QUICK)

:

I worked in mine number 4 altogether about eleven

years, mostly as a timber man, and I was working

as a timber man at the time Radonovich was hurt.

Radonovich was working in entry 13 East and there

had not been any timber work done in that entry.

There was no inspection of the mine by any per-

son between the time the day shift quit and the night

shift commenced work.

CROSS-EXAMINATION.

(By Mr. REYNOLDS)

:

I am in the mine at the time the day shift goes
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off and the night shift goes on, and when there is

no work for the timber man in putting up timber

at dangerous places I work around the entry clean-

ing track so if the pit boss or driver boss finds a bad

place I can send the timber man to fix it.

PETER BAGLEY, called as a witness for the

defendant, being duly sworn testifies as follows:

(Testimony of Peter Bagley)

DIRECT EXAMINATION.

(By Mr. QUICK)

:

I am mine superintendent at the present time for

the defendant, but at the time Radonovich was in-

jured. May 26, 1909, 1 was mine foreman of number

4 mine. I have been with the Northwestern Im-

provement Company about twenty years and have

filled every position from coal miner to superinten-

dent. As mine foreman I went on duty at seven

o'clock in the morning and would stay until about

four in the afternoon. The inspection of the mine

was done every morning by the fire bosses who would

go in after the night shift was through and come out

in time to make their report before the day shift

went in at seven o'clock in the morning. There was

no inspection of the mine by the foreman or any

other person between the time the day shift went

off and the night shift went on. It would take about

six hours for a person to visit the working places in

the entries alone.
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CROSS-EXAMINATION.

(By Mr. REYNOLDS)

:

We were working six or seven entries in mine

number 4 at that time. They were of different

lengths. The 10th west was about a mile and a

quarter long; the 11th about 3000 feet, and the 12th

about 2000 feet long. The 13th east was about 3500

feet long. I have under me the fire boss and driver

boss. They also acted as inspectors of the mine.

REDIRECT EXAMINATION.

(By Mr. QUICK):

There had not been any timbering done in this

entry where Radonovich was injured.

JOHN HEATHCOCK, a witness called for the de-

fendant, being duly sworn testifies as follows:

(Testimony of John Heathcock)

DIRECT EXAMINATION.

(By Mr. QUICK):
I have worked for the defendant in mine number

4 about thirteen or fourteen years. At the time

Radonovich was hurt I was working as a shot lighter.

The shots were fired by the night shift. There were

no shots fired during the time of the day shift. There

was no inspection of the mine between the time the

day shift went off and the night shift went on and

there never has been.

No cross-examination.

Defendant rests.

Case closed.
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Mr. QUICK: Comes now the defendant and

moves the Court to instruct the jury to return a ver-

dict in favor of the defendant for the reason that

the evidence is not sufficient to authorize the sub-

mission of the case to the jury.

The COURT : The motion will be denied and ex-

ception allowed.

During the argument of the case to the jury the

following occurred:

Mr. QUICK: Gentlemen of the Jury, under the

pleadings and evidence in this case and under the

ruling of his Honor when passing on my motion for

a non-suit, which ruling was made in the presence

of the jury, the issue to be determined by you has

been narrowed to one question: That is, did the

defendant company make an inspection of the place

where the deceased was working between the going

off of the day shift and the coming on of the night

shift, and to this question we have directed our evi-

dence.

The COURT : Mr. Quick, I will interrupt you to

say that counsel for plaintiffs have given me a

written instruction which they request and which I

have decided to give to the effect that if the rock fell

from a completed part of the gangway and not from

the working place of the deceased, then the company

would be liable if the injury was caused by its failure

to inspect the place where the rock fell from.

Mr. QUICK : If the Court please, I do not under-

stand that to be within the issues or the evidence of

this case.
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The COURT: I have decided to give this in-

struction and in view of your statement to the jury

I thought it best to inform you now so that you can

argue that question if you like.

INSTRUCTIONS

THEREUPON the Court charges the jury as

follows

:

GENTLEMEN OF THE JURY:

This is an action by the widow and two minor

children of Mike Radonovich to recover damages for

his death, which is alleged to have been caused

through the wrongful act and negligence of this de-

fendant.

The action is based upon negligence on the part of

the defendant, and that negligence must be establish-

ed by proof here before there can be a recovery.

Negligence may be defined to be the failure to do

that which a reasonably prudent man would ordi-

narily do under the same circumstances or condi-

tions, or the failure to do that which a reasonably

prudent man would have done under like circum-

stances and conditions.

The issues in a case are generally gathered from

the pleadings. As so many questions have been

eliminated from this case by the stipulation of coun-

sel, and by the proof and lack of proof, it would tend

to confuse you rather than enlighten you should I

read the pleadings to you. There are but two ques-

tions which I deem it necessary to submit to you.

In the first place it is admitted the defendant here
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owns and operates a coal mine at the town of Roslyn

in this state. It is admitted that the deceased was

in the employ of the defendant company. It is ad-

mitted that he received injuries which resulted in

his death, by a stone falling from the ceiling of an

entry which he was driving.

The two questions, gentlemen of the jury, which

I will submit to you are these : First, the plaintiffs

say that the defendant company took it upon itself

to inspect the entries or working places of this mine

in the afternoon between the time when the day shift

left and the night shift came on. The plaintiffs say

that in this case the defendant company failed to

perform that inspection, and that such failure re-

sulted in the death of the deceased. If you find from

a preponderance of the testimony in this case that the

defendant took upon itself the duty to inspect these

working places between shifts, that it failed to per-

form that duty in this case, and that such failure

resulted in the death of the deceased, you will find

in favor of the plaintiffs.

If on the other hand you find that the defendant

did not take it upon itself to inspect these working

places between shifts, and that it was not customary

to do so, on this branch of the case your verdict must

be in favor of the defendants.

The other question I will submit to you is this:

Assuming that it was not the duty of defendant to

inspect this working place, and that it did not do so,

did this accident happen in the working place of

these men, or did it happen in a completed portion
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of the entry? If it happened in the working place

of the men and it was their duty to inspect the place

for themselves and they failed to perform their duty,

then there can be no recovery in this case. If on

the other hand you find that this accident did not

happen in the working place of the men but hap-

pened in a completed portion of the entry, which was

under the care and supervision of the defendant, and

that the accident happened after a failure on the part

of the company to properly inspect that portion of

the mine, then there can be a recovery here.

These are the only two issues which I deem it

necessary to submit to you.

If you find for the plaintiffs it will be incumbent

upon you to assess the amount of their recovery.

That amount must be fixed in dollars and cents, but

it must be compensatory only. The law allows noth-

ing for solace or for punishment. In the language

of our own Supreme Court the Court will instruct

you that, while you should not allow the plaintiffs

anything for the mere loss of the society of the de-

ceased, yet you have a right to take into considera-

tion not only his earning capacity but also the care

and attention which such a man would give to his

wife and children, and also the loss of his advice and

training as a husband and father, which they have

suffered by his death. It other words, the plaintiffs

are entitled to be compensated for the substantial and

material benefits which they would have received

from the deceased if he had lived, which they have

lost by reason of his death. That includes whatever



vs. Mike Radonovich et al. 63

support they would have received from him, and the

net earnings which he would have earned, and ulti-

mately applied to their benefit, and the loss of his

care, training and advice as a husband and father,

so far as these have been disclosed by the testimony.

As I stated to you in the beginning, the burden

of proof is upon the plaintiffs here to establish the

charge of negligence which I have presented to you,

by a preponderance of the testimony. If they have

failed in this, then your verdict must be in favor of

the defendant. If they have established that negli-

gence, then your verdict will be the other way.

The defendant here has interposed the defense of

assumption of risk. I charge you as a matter of law

that every servant who enters the employment of a

master assumes all the ordinary risks incident to

his employment, and if he is injured from one of those

risks he cannot recover for that injury, nor can his

widow and children in the event of his death. It is

for you to say from all the facts and circumstances

whether there was negligence here, or whether it

was one of those misfortunes which ordinarily care-

ful men cannot guard against.

You, gentlemen of the jury, are the sole judges

of the facts of this case. The law you will accept

from the Court. In arriving at your verdict you will

carefully consider and compare the testimony. You
will observe the demeanor of the witnesses upon the

stand. You will observe their interest in the result

of your verdict, if any such interest has been shown

;

their knowledge of the facts in relation to which they
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testified; their intelligence or lack of intelligence;

their bias and prejudice, or absence of either of these

qualities, and all the facts and circumstances given

in evidence, or surrounding the parties at the trial.

I further charge you gentlemen that the men

working on the day shift and the night shift were

fellow-servants, and that the defendant company was

not responsible for the negligence of any of these

men.

Gentlemen, I have not given any of the instruc-

tions requested, but I have endeavored to cover them

by the general charge.

Mr. QUICK: I believe your Honor has covered

them quite generally, but with one exception. I will

call your attention to the charge we have requested

that even though the jury should find that the de-

fendant company had established the custom of in-

specting the mine between the going off of the day

shift and the coming on of the night shift, yet it

would not be liable to the plaintiffs in this case un-

less they further find that such a reasonable inspec-

tion would have revealed the condition and cause

them to have acted otherwise.

The COURT : I will so charge the jury, I think I

charged that in effect when I said the failure to in-

spect was the direct and proximate cause of the death

of the deceased.

Mr. QUICK: I was afraid the jury would not

understand it that way.

Mr. BALLINGER : In charging the jury concern-

ing the assumption of risk, your Honor did not state
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to them,—though I presume it would be implied by

your instructions,—that a workman does not assume

any risk which is created by the negligence of the

master.

The COURT : I said the ordinary risks incident

to the employment, and of course that does not in-

clude the negligence of the master.

If you find for the plaintiff, gentlemen of the jury,

you will fill in the amount of your verdict in the blank

form which I submit to you. In case you find for the

defendant it is only necessary for your foreman to

sign the verdict. All 12 of your members must agree

on a verdict, whatever it may be.

Mr. QUICK: If the Court please, I spoke to Mr.

Ballinger about exceptions. There is one exception

which I desire to take. It goes more to the form than

the substance of this charge, in which your Honor

charges the jury that if the defendant had established

the custom of examination of the mine, and inspec-

tion of the mine between the going off of the day

shift and the coming on of the night shift, they should

then find in favor of the plaintiffs. The effect of

this to my mind, and I am afraid to the mind of the

jury, is that the mere failure to make the inspec-

tion, if they had established the custom, would

justify the jury in returning a verdict in favor of

the plaintiffs.

The COURT : I think I covered that fully.

Mr. QUICK: I think probably you did later, but

I want to save the exception for the purpose of the

record.
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Mr. BALLINGER: I am not clear in my mind

as to whether the requested instructions which I re-

quested are all substantially given, though it may be,

but in order to save the point I now tender an excep-

tion to the failure of the Court to give instruction

number one requested by us; a like exception to

failure to give instruction number 2 ; a like exception

to failure of the Court to give instruction number

three requested by the plaintiffs.

Mr. QUICK: The defendant would like to save

an exception to the failure to give the instructions

as requested by the defendant. And also except to

the instruction as to the accident occurring

in a completed part of the entry as not within the

issues.

The COURT : The exceptions will be allowed.

THEREUPON the jury retires at 3 o'clock P. M.

to deliberate upon their verdict.

THEREAFTER, and at five o'clock P. M. the

jury returned to the jury box, and the jury is called

and all answer present.

Counsel for the defendant being present, and

counsel for the plaintiffs being absent.

The COURT: (To the jury)

Gentlemen of the jury, I understand you want fur-

ther instructions.

A JUROR: The jury would like to have read

Your Honor's instructions relative to the defend-

ant's responsibility in the case of completed work.

The COURT : The instruction I gave on that

point was this, if you find from the testimony in the
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case that the defendant did not undertake to inspect

the working place of these men where the work was

not completed, it was under no obligation to do so,

and if this injury resulted in the working place, that

is where the men were working, there can be no

recovery in the absence of the obligation on the part

of the defendant to inspect, which I have referred

to. The duty of the defendant, however, would ex-

ist to make proper inspection in places other than

the working place, that is where the entry was com-

pleted.

A JUROR : What is that last?

The COURT : Where the entry or tunnel or what-

ever their construction was, was completed, and the

question for you is whether or not this injury hap-

pened in the working place of the men, that is at the

point where they were working, or in some part of

the entry which had already been completed, and

which the men were under no obligation to look out

for. It was their duty to inspect the working place

themselves.

A JUROR : In other words, if the work was com-

pleted the liability is with the company?

The COURT : Yes, if it was completed and they

were working on beyond there, but if the injury hap-

pened in the working place,— (interrupted).

A JUROR: Now would you have the testimony

read as to whether this rock was within a com-

pleted portion of the gang-way or not?

The COURT: It would be very difficult to read

that portion of the testimony, because it crops out
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in the testimony of different witnesses.

A JUROR : What is the testimony of the super-

intendent to that effect.

The COURT: I think I am within the testimony

when I say that the testimony of the different wit-

nesses showed that the rock dropped from six to ten

feet from the face of the entry where they quit work.

A JUROR : And that had been accepted as com-

pleted work?

The COURT : No, I would not so state.

A JUROR: (Juror Spinning) That was the point

in question that the gentlemen asked about, on that

proposition.

JUROR RAY: No, whether the superintendent

did not testify the work was completed.

JUROR SPINNING : On this point the jury was

confused.

The COURT : Whether the superintendent testi-

fied to that?

JUROR RAY : Yes, whether he testified so. I

thought the stenographer could read it.

The COURT : I do not recall any such testimony

on the part of the superintendent, and even if wit-

nesses did so testify that might be their mere con-

clusion from the evidence. You must determine

from all the testimony whether or not that part of

the tunnel was completed, and whether or not the

workmen had passed on beyond it, or whether it was
part of their working place at the time.

In view of the statement,—that there is a ques-

tion whether or not this is in the charge of negli-
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gence or not, I think I will give a special interroga-

tory to the jury, so as to save that question for final

determination.

In addition to your general verdict, gentlemen of

the jury, I submit this interrogatory to you; "did

the defendant company take it upon itself to inspect

the entries where the men were working between

the time when the day shift quit and the time when

the night shift commenced work, and was it cus-

tomary for the defendant to do so." You will ans-

wer that question yes or no, in conjunction with your

general verdict. You may now retire.

(Jury retires.)

Mr. QUICK : If the Court please, I desire to save

an exception to the instruction that if the rock fell

from a completed place in the entry that the defend-

ant would be liable, for the reason that the same is

not within the issues of the case, but is opposed to

the issues, for the reason that the plaintiffs allege

in their complaint as their ground of negligence that

the rock fell from the working place of the deceased

and that it was the custom of the defendant to in-

spect this working place, and it is not alleged that

the place had been completed and accepted by the

company, and for that reason there was no duty of

the company to maintain it in good condition.

The COURT: From your statement I think it

is very doubtful whether it was in the issues in the

case or not, and if the interrogatory is answered in

your favor you will probably be entitled to judgment

on that interrogatory.
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Verdict

The jury afterwards returned into Court their

verdict in favor of the plaintiffs and assesses the

amount of their recovery in the sum of $10,000.00.

Special Verdict

The jury also returned into Court with their

general verdict the following special finding sub-

mitted to them by the Court

:

"Did the defendant company take it upon itself to

inspect the entrys where the men were working be-

tween the time when the day shift quit and the time

when the night shift commenced work, and was it

customary for the defendant to do so?

No.

FRANK R. SPINNING, Foreman.'*

Now in the furtherance of justice and that right

may be done, the defendant presents the foregoing

as its bill of exceptions in this cause and prays that

the same may be settled, allowed, signed and certified

by the Judge, as provided by law, and filed as a bill

of exceptions.

GEO. T. REID,

J. W. QUICK, and

L. B. da PONTE,
Attorneys for Defendant.

Service of the within Bill of Exceptions is hereby

admitted this 14th day of November, A. D. 1911.

OWENS & FINCK, and

REYNOLDS, BALLINGER & HUTSON,
Attorneys for Plaintiffs.
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(Endorsed)

:

"FILED

U. S. CIRCUIT COURT
Western District of Washington

NOV 13 1911

JAMES C. DRAKE, Clerk.

By ALBERT P. CLOSE, Deputy."-

Acceptance of Service of Bill of Exceptions

We hereby acknowledge service of the Bill of Ex-

ceptions in the above entitled cause by receipt of a

copy thereof this 15 day of November, 1911.

OWENS & FINCK, and

REYNOLDS, BALLINGER & HUTSON,

Attorneys for Plaintiffs.

(Endorsed)

:

"FILED

U. S. CIRCUIT COURT
Western District of Washington

NOV 16 1911

JAMES C. DRAKE, Clerk.

By ALBERT P. CLOSE, Deputy."

Order Settling Bill of Exceptions

Now on this 5th day of November, 1911, the above

cause coming on for hearing on the application of

the defendant to settle the Bill of Exceptions in said

cause, defendant appearing by J. W. Quick, its at-

torney, and the plaintiffs appearing by Reynolds,
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Ballinger & Hutson, their attorneys, and it appear-

ing to the Court that the defendant's proposed Bill

of Exceptions was duly served on the attorneys for

the plaintiffs within the time provided by law, and

that no amendments have been suggested thereto

and that counsel for plaintiffs have no amendments

to propose, and that both parties consent to the sign-

ing and settling of the same, and that the time for

settling said Bill of Exceptions has not expired ; and

it further appearing to the Court that said Bill of

Exceptions contains all the material facts occur-

ring in the trial of said cause, together with the ex-

ceptions thereto, and all the material matters and

things occurring upon the trial, except the exhibits

introduced in evidence, which are hereby made a part

of said Bill of Exceptions and the Clerk of this

Court is hereby ordered and instructed to attach the

same thereto;

Thereupon, upon motion of J. W. Quick, Esquire,

attorney for defendant, it is hereby

ORDERED that said proposed Bill of Exceptions

be and the same is hereby settled as a true Bill of

Exceptions in said cause, and that the same is here-

by certified accordingly by the undersigned Judge

of this Court who presided at the trial of said cause,

as a true, full and correct Bill of Exceptions, and the

Clerk of this Court is hereby ordered to file the same

as a record in said cause and transmit the same to

the Honorable Circuit Court of Appeals for the

Ninth Circuit.

FRANK H. RUDKIN, Judge.
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(Endorsed)

:

'TILED

U. S. CIRCUIT COURT

Western District of Washington

DEC 5 1911

JAMES C. DRAKE, Clerk.

By ALBERT P. CLOSE, Deputy."

Assignments of Error

Comes now the defendant, the Northwestern Im-

provement Company, and files the following Assign-

ments of Error upon which it will rely upon its prose-

cution of its Writ of Error in the above entitled mat-

ter in the United States Circuit Court of Appeals

for the Ninth Circuit for relief from the judgment

rendered in said cause.

I.

The Honorable Court erred in overruling the mo-

tion of defendant for a non-suit made at the close

of the evidence of the plaintiffs.

II.

The Honorable Court erred in overruling the mo-

tion of the defendant to instruct the jury to return

a verdict in favor of the defendant at the close of

all the evidence in the case.

III.

The Honorable Court erred in instructing the

jury as follows:

''The other question I will submit to you is this:

Assuming that it was not the duty of defendant to
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inspect this working place, and that it did not do

so, did this accident happen in the working place of

these men, or did it happen in a completed portion

of the entry? If it happened in the working place of

the men and it was their duty to inspect the place

for themselves and they failed to perform their duty,

then there can be no recovery in this case. If on

the other hand you find that this accident did not

happen in the working place of the men but happened

in a completed portion of the entry ,which was under

the care and supervision of the defendant, and that

the accident happened after a failure on the part of

the company to promptly inspect that portion of

the mine, then there can be a recovery here."

And again as follows:

"The instruction I gave on that point was this,

if you find from the testimony in the case that the

defendant did not undertake to inspect the working

place of these men where the work was not com-

pleted, it was under no obligation to do so, and if

this injury resulted in the working place, that is

where the men were working, there can be no re-

covery in the absence of the obligation on the part

of the defendant to inspect, which I have referred

to. The duty of the defendant, however, would

exist to make proper inspection in places other than

the working place, that is where the entry was com-

pleted."

For the reason that part of the instructions re-

ferring to duty of the defendant in places other than

the working place of the deceased was not within
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the issues of the case and was, therefore, improper

and prejudicial to the defendant.

IV.

That the Honorable Circuit Court erred in over-

ruling the motion of the defendant for judgment

nothwithstanding the verdict.

WHEREFORE, defendant, plaintiff in error,

prays that the judgment of the Honorable Circuit

Court of the United States for the Western District

of Washington, Western Division, be reversed and

that such directions be given that full force and ef-

ficiency may inure to the defendant by reason of its

defense to said cause.

GEO. T. REID,

J. W. QUICK, and

L. B. DA PONTE,

Attorneys for Defendant.

(Endorsed)

:

"FILED

U. S. CIRCUIT COURT

Western District of Washington

DEC 5 1911.

JAMES C. DRAKE, Clerk."

(Acceptance of service.)

Petition for Writ of Error

The defendant, the Northwestern Improvement

Company, feeling itself aggrieved by the verdict of

the jury and the judgment entered thereon in the

above entitled cause, comes now by its attorneys and



76 Northwestern Improvement Company

petitions this Honorable Court for an order allowing

it to prosecute a writ of error to the Honorable

United States Circuit Court of Appeals for the

Ninth Circuit, under and according to the laws of

the United States in that behalf made and provided,

and also that an order be made fixing the amount

of security which the defendant shall give and fur-

nish upon said writ of error and that the judgment

heretofore rendered be superseded and stayed, pend-

ing the determination of said cause in the Honorable

Circuit Court of Appeals.

GEO. T. REID,

J. W. QUICK, and

L. B. DA PONTE,

Attorneys for Defendant.

(Endorsed)

:

^TILED
U. S. CIRCUIT COURT

Western District of Washington

DEC 5 1911

JAMES C. DRAKE, Clerk."

Order Allowing Writ of Error

Upon motion of J. W. Quick, attorney for the

above named defendant, and upon filing a petition

for a writ of error and assignment of errors as re-

quired by law, it is hereby

ORDERED, that a writ of error be and is hereby

allowed to have reviewed in the Honorable United

States Circuit Court of Appeals for the Ninth Cir-
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cuit the judgment entered herein ; and it is further

ordered that the amount of bond on said writ of

error is hereby fixed at the sum of TWELVE
THOUSAND and No/100 Dollars to be given by the

defendant, and on the giving of said bond the judg-

ment heretofore rendered will be superseded pending

the hearing of said cause in the Honorable Circuit

Court of Appeals.

IN WITNESS WHEREOF, the above order is

granted and allowed, this 5th day of December, 1911.

FRANK H. RUDKIN,
Judge.

(Endorsed)

:

"FILED

U. S. CIRCUIT COURT
Western District of Washington

DEC 5 1911

JAMES C. DRAKE, Clerk."

Bond on Writ of Error

KNOW ALL MEN BY THESE PRESENTS:

That we. Northwestern Improvement Company,

a corporation, as principal, and National Surety

Company, a corporation organized under the laws

of the State of New York and authorized to transact

the business of surety in the State of Washington,

as surety, are held and firmly bound unto the plain-

tiffs in the above action in the sum of Twelve Thous-

and Dollars ($12,000.00), for which sum well and

truly to be paid to said plaintiffs, their executors,
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administrators and assigns we bind ourselves, our

and each of our successors and assigns, jointly and

severally, firmly by these presents.

Sealed with our seals and dated this 6th day of

December, A. D. 1911.

The condition of this obligation is such that where-

as the above named defendant. Northwestern Im-

provement Company, a corporation, has sued out a

writ of error to the United States Circuit Court of

Appeals, for the Ninth Circuit, to reverse the judg-

ment in the above entitled cause by the Circuit Court

of the United States for the Western District of

Washington, Western Division, and whereas, the

said Northwestern Improvement Company desires to

supersede said judgment and stay the issuance of

execution thereon pending the determination of said

cause in the said United States Circuit Court of Ap-

peals, for the Ninth Circuit;

NOW, THEREFORE, the condition of this obli-

gation is such that if the above named Northwestern

Improvement Company, a corporation, shall prose-

cute said writ of error to effect and answer all costs

and damages awarded against it, if it shall fail to

make good its plea, then this obligation shall be void

;

otherwise the Court may enter summary judgment

against said Northwestern Improvement Company

and said surety for the amount of such costs and

damages awarded against said Northwestern Im-
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provement Company and this obligation to remain

in full force and effect.

NORTHWESTERN IMPROVEMENT COMPANY,

(Seal.)
ByGEO.T.REID,

Its Attorney.

NATIONAL SURETY COMPANY.

By W. H. OPIE,

Attorney in Fact.

Approved this 6 day of December, 1911.

FRANK H. RUDKIN,
Judge.

(Endorsed)

:

*TILED

U. S. CIRCUIT COURT

Western District of Washington

DEC 6 1911

JAMES C. DRAKE, Clerk."

Copy of Writ of Error

UNITED STATES OF AMERICA,

THE PRESIDENT OF THE UNITED STATES

OF AMERICA, TO THE HONORABLE THE

JUDGES OF THE CIRCUIT COURT OF THE

UNITED STATES, FOR THE WESTERN DIS-

TRICT OF WASHINGTON, WESTERN DIVI-

SION.—GREETINGS.

Because in the record and proceedings, as also in

the rendition of the judgment of a plea which is m

the said Circuit Court before you, or some of you.
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between the Northwestern Improvement Company,

a corporation, plaintiff in error, and Mike Radono-

vich, and George Radonovich, by Milica Radonovich,

their guardian ad litem, and Milica Radonovich, de-

fendants in error, a manifest error hath happened

to the damage of the said plaintiff in error, as by its

answer appears, and we being willing that error,

if any hath happened should be duly corrected and

full and speedy justice done to the parties afore-

said in this behalf, do command you, under your

seal, distinctly and openly, you send the records and

proceedings aforesaid, with all things concerning

the same to the United States Circuit Court of Ap-

peals for the Ninth Circuit, together with this writ

so that you have the same at San Francisco, Cali-

fornia, in said Circuit on thirty days from the date

of this writ, in the said Circuit Court of Appeals,

that the record and proceedings aforesaid, being in-

spected, the said Circuit Court of Appeals may cause

further to be done therein to correct that error, what

of right and according to law and custom of the

United States ought to be done.

WITNESS THE HONORABLE EDWARD
DOUGLASS WHITE, Chief Justice of the United

States, this 6th day of December, A. D. 1911, to-

gether with the seal of said Court.

JAMES C. DRAKE,

Clerk of the Circuit Court of the United States for

the Western District of Washington.

(Endorsed)

:
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'TILED

U. S. CIRCUIT COURT

Western District of Washington

DEC 6 1911

JAMES C. DRAKE, Clerk."

Citation

THE UNITED STATES OF AMERICA,

THE PRESIDENT OF THE UNITED STATES

OF AMERICA, TO MIKE RADONOVICH, and

GEORGE RADONOVICH, by MILICIA RA-

DONOVICH, their Guardian ad litem, and

MILICA RADONOVICH, Defendants in error.—

GREETINGS.

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Appeals

for the Ninth Circuit, at the Court room of said

Court, in the City of San Francisco, and State of

California, within thirty days from the date of this

Citation, pursuant to writ of error filed in the

Clerk's office of the Circuit Court of the United States

for the Western District of Washington, Western

Division, wherein, Northwestern Improvement Com-

pany, a corporation, is plaintiff in error, and Mike

Radonovich, and George Radonovich by Milica Ra-

donovich, their Guardian ad litem, and Milica Ra-

donovich, are defendants in error, to show cause,

if any there be, why the judgment in the said writ

of error mentioned should not be corrected and
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speedy justice done to the parties in that behalf.

WITNESS THE HONORABLE EDWARD
DOUGLASS WHITE, Chief Justice of the United

States, and the seal of said Court, this 6th day of

December, A. D. 1911.

(Seal.)

FRANK H. RUDKIN,

Judge of the United States District Court for the

Western District of Washington, presiding in Cir-

cuit Court of the United States, for the Western

District of Washington.

(Endorsed)

:

"FILED
U. S. (JIRCUIT COURT

Western District of Washington

DEC 6 1911

JAMES C. DRAKE, Clerk."

Service of the within Citation admitted this 7th.

day of December, A. D. 1911.

REYNOLDS, BALLINGER & HUTSON,

By CHAS. T. HUTSON.
Attorneys for the Defendant in Error.

Certificate

UNITED STATES OF AMERICA, WESTERN
DISTRICT OF WASHINGTON.—ss.

I, JAMES C. DRAKE, Clerk of the United States

Circuit Court for the Western District of Washing-

ton, do hereby certify that the foregoing papers are

a true and correct copy of the record and proceedings
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in the case of MIKE RADONOVICH, et al., vs.

NORTHWESTERN IMPROVEMENT COMPANY,

No. 1G28, as the same remain on file and of record

in my office.

I further certify that I hereto attach and herewith

transmit the original Citation and Writ of Error

issued in this cause.

I further certify that the cost of preparing and

certifying the foregoing record to be the sum of

$114.85, which sum has been received by me

from attorneys for plaintiff in error.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of this said Court at the

City of Tacoma, in said District, this 22nd day of

December, A. D. 1911.

// Clerk.




